REFUGEE (CLASS M) WORK PERMIT

Application, Determination & Appeal Process — Kenya, Refugees Act 2021

B Process step Batrier / pitfall reported in practice

) Refugee Recognition

Recognised under the Refugees Act, 2021, through a DRS interview and decision, holding valid refugee documentation
(Refugee Certificate / Refugee ID).

B Deccision outcome

/N PITFALL

Many refugees face significant difficulty simply acquiring a basic
Refugee ID, without which the process cannot begin.

(2 Account Creation

Applicant registers on eCitizen and logs into eFNS (fns.immigration.go.ke) using Refugee ID / passport details.

/N PITFALL

Refugees are typically excluded from the National Registration
Bureau (NRB) system, so cannot obtain a passport or KRA Tax
Compliance Certificate — both currently mandatory for the
application.

(3 Application (Form 25)

Under 'Submit Applications' — "Permit Issuance/Renewal', applicant completes Form 25 online with: signed cover leer
(employer/self); Refugee Certificate/ID; passport photo; DRS recognition letter.

/N PITFALL

The eFNS platform is complex and difficult to navigate without
specialised guidance.

(4) Physical Lodgement

Printed form and supporting documents presented at Immigration HQ (Nyayo House) or the nearest regional office.

/N PITFALL

High hidden costs — transport to the nearest regional office, or
corruption to get services delivered — lead to lost time and income.

(5 Institutional Review

Immigration officers conduct administrative verification; the Permit Determination Committee (interministerial, appointed by the
Cabinet Secretaty) reviews and recommends to the Director.

/N PITFALL

Processing timelines range from 3 to 24 months; applications are
frequently reported lost, forcing repeated follow-up. A job offer is
required to apply, yet employers often will not hire without an




existing permit — a circular barrier. Permits are also tied to a single
employer/role, so the job may change before the permit issues.

(6) Determination

Director of Immigration Setvices decides within 14 days of the Committee's recommendation (s.40(6)).

/N PITFALL

Employers must prove the role cannot be filled by a Kenyan citizen —
difficult to substantiate in emerging sectors, deterting many from
hiring refugees at all.

APPROVED

Permit issued (Class M — free of charge). Standard practice: ~2-

year validity, though reg. 23(2) allows up to 5 years.

Downloadable via eCitizen.
Pf()CeSS C()Inplete — S€C renewal note bel()\\’.

J RENEWAL / CHANGE OF EMPLOYER:

On any change of employer or role, or at the ~2-year renewal point, the

applicant restarts this process from Step 3.

G

G

X REJECTED

Notice issued in writing (s.40(7)) — in practice, often simply 'No Merit.'

/N PITFALL
Reasons given rarely explain the actual deficiency, leaving applicants unable to identify
what to correct before appealing or reapplying.

7a Appeal to the Cabinet Secretary
An aggtieved applicant may apply for review by the Cabinet Sectretary within 90 days
of the rejection notice (5.40(12)).

7b Appeal to the High Court
A further appeal against the Cabinet Secretary's decision lies to the High Court (s.40(12)).

/N PITFALL

The statutory appeal route exists on paper, butfield research reports little evidence of it
functioning predictably in practice for 'No Merit' refusals.
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INTRODUCTION

The right to work is a fundamental human right recognised in both international and
domestic law. In Kenya, although the Constitution of Kenya, 2010, and the Refugee
Act, 2021, have progressively recognised refugees’ rights to engage individually or in a
group in gainful employment, in practice, they can only realise this right through a
general immigration instrument known as the Class M work permit issued under Section
40 of the Kenya Citizenship and Immigration Act. [1] Since refugee recognition and
documentation are administered by the Department of Refugee Services, while work
permits are issued by the Directorate of Immigration Services, refugees must navigate

two distinct administrative systems before accessing formal employment.

This paper aims at analysing the legal framework affecting work permits for refugees in
Kenya, the process of applying for a Class M work permit through the electronic Foreign
National System (eFNS) and the shortcomings of the registration and determination

Sys tem.

THE RIGHT TO WORK UNDER THE REFUGEES ACT
OF 2021 AND THE CONTINUED NEED OF A CLASS M
PERMIT

Section 28 of the Refugees Act gives refugees socio-economic rights in Kenya. Section
28(4) requires that refugees be enabled to contribute to Kenya’s economic and social
development by facilitating their access to and the issuance of documentation this
requires. [2] Section 28(5) grants a refugee the right to engage, individually or in a group,
in gainful employment, business, occupation, trade or profession, subject to applicable
law and with due regard to the special circumstances of refugees. [3] Section 28(6)
further provides that a refugee and an asylum seeker have the right to identification and
civil registration documents, which documents shall be sufficient to identify a refugee or

asylum seeker for the purposes of access to rights and services.

A plain reading of Section 28 appears to grant refugees a self-standing right to work.
However, in practice, the phrase ‘subject to the laws applicable’ under Section 28(5) has
generally been read to preserve the pre-existing work permit regime such that a Class M
permit under the Kenya Citizenship and Immigration Act is still required before a

refugee may lawfully take up employment. [4]

In comparison, under the 1979 ECOWAS Protocol on Free Movement of Persons,
Residence and Establishment, citizens of member states benefit from a phased regional
framework moving from visa free entry to a right of residence to an eventual right of

establishment without needing to obtain an individualised work permit. [5]



Kenya’s Refugees Act adopts a comparable regional approach on a narrower scale, wi

Section 28(8) allowing a refugee from an East African Community (EAC) Partner Stz

to voluntarily relinquish refugee status in order to access the rights available under tl.c
EAC Common Market Protocol, which does not require a Class M permit. [6] Outside
this narrow EAC exception, however, Kenya has not adopted the ECOWAS model of
treating work authorisation as an incident of regional or protection status. Every refugee,
regardless of nationality, must still separately qualify for and obtain a Class M permit

through the ordinary immigration process.
g y g p

LEGAL FRAMEWORK GOVERNING THE
APPLICATION AND DETERMINATION PROCESS OF
CLASS M PERMITS

The application and determination process for Class M permits is primarily governed by
the Kenya Citizenship and Immigration Act 7 and its accompanying regulations, 8
which together set out the procedure, documentary requirements and specific permit

classes for foreign nationals seeking to work and reside in Kenya.

I. Kenya Citizenship and Immigration Act

Section 40 governs the issuance of permits generally. At the outset, an application has to
be made to the Director General of Immigration Services. 9 For the director to issue the
permit, it must be established that the applicant is not a prohibited immigrant or an
inadmissible person 10 and the Permit Determination Committee has to be satisfied that

the applicant has met the requirements relating to the particular class of permit. [11]

The Director acts on the basis of the recommendations of the Permit Determination
Committee, (the Committee) [12] which screens applications and may request
additional information as well as summon the applicants where necessary, requiring
production of supporting documents. [13] Within fourteen days of the Committee’s
recommendation, the Director issues permits to qualified applicants [14] unless he
considers this contrary to the country’s interests or unwarranted, in which case he may
outrightly refuse to issue or refer the matter back to the Committee. This decision,
however, ought to be accompanied by reasons given in writing to both the applicant and

the Committee thereby giving effect to the right to fair administrative action. [15]

Upon a referral, the Committee is expected to make findings constrained to the reasons
for the referral to the Director. [16] Applicants are then notified through a notice of
approval or rejection of the application. [17] Where the notification issued is for the
rejection of an application, aggrieved applicants can appeal to the Cabinet Secretary for
review. This ought to be done within a strict period of ninety days from the date of
receipt of the notification. [18] A further appeal of the decision of the Cabinet Secretary
can be made to the High Court. [19]



II. Kenya Citizenship and Immigration Regulations

The Act is operationalised through the Kenya Citizenship and Immigration Regulatior
In the First Schedule, the Regulations provide for Form 25 which is used by applicants
make applications for an issuance or renewal of a permit. [20] They also provide for a
Form 26 to be used by the Director in the issuance of a permit. [21] The seventh
schedule lays out that Class M permits are applicable to refugees seeking employment
and their spouses while the ninth schedule exempts applicants of Class M permits from

any charges. [22]

III. The Employer’s Duty
Before granting a foreign national employment, the employer has to ascertain that they
entered Kenya legally and that their foreign national status authorizes them to engage in

employment. [23]

Fifteen days after the holder of a work permit stops working, the employer must report
this cessation in writing to the Director. [24] Failure to comply with this requirement
gives rise to an offence punishable in law. [25] Further, the employer is expected to hold
on to the employment records relating to the employee for two years after the
employment is terminated. [26] They are also expected to file a report with the Kenya
Citizens and Foreign Nationals Management Service in respect of refugees under their
employment highlighting any breach committed during the period of their employment.
[27]

Form 25 requires the employer to give details on the steps they have taken to confirm
that the skills and qualifications sought are not available locally. [28] They also have to
demonstrate that they have a Kenyan citizen that they are training for the post sought by
the foreign national and when that is not the case, they are to give reasons for the same.
[29] The employer is also expected to highlight the steps that they will take during the
validity of the permit to engage a Kenyan trainee. [30] Finally, the employer should give
confirmation that should the application be processed, the proposed employee will be
instrumental in training Kenyan citizens. [31] Collectively, these requirements are meant
to affect the government policy that the Kenyan economy should be manned by trained

and competent citizens. [32]

REFUGEE WORK PERMIT APPLICATION AND
DETERMINATION PROCESS

A class M work permit is available to a recognised refugee or the spouse of a recognised
refugee to engage in business, occupation, trade or profession within Kenya.
Accordingly, an applicant must first be recognised as a refugee under the Refugee Act,
2021, and possess valid refugee documentation before initiating a work permit

application. [33]



Since the digitisation of immigration services, all class M applications are lodged throug
the electronic Foreign National Services (eFNS) administered by the Directorate ot
Immigration Services, accessed via a Government of Kenya’s Single Sign-on eCitizen

account.
The procedure follows the following steps:

1. Creating an Account: The applicant registers on the eCitizen portal and logs into
eFNS (fns.immigration.go.ke), where they register using their refugee identity card. To
apply for a work class M work permit, the applicant must be a recognised refugee and
support the application using a Refugee Identity Card hence leaving out applicants with

Asylum seeker passes since they are pending determination of refugee status.

2. Application: Under “Submit Applications”, the applicant clicks on “Permit

Issuance/Renewal&quot;, where the applicant completes Form 25 online.

3. The principal documents required are:

a) A duly completed and signed Form 25;

b) Signed cover letter from employer/self/organisation addressed to the Director of
Immigration Services; (¢his letter should bear the letterbead of the Organisation)

c) A valid Refugee Identity Card;

d) Recent coloured passport-sized photograph;

e) A refugee recognition letter issued through the Department of Refugee Services

confirming recognised refugee status. [34]

4. Upload of documents and physical lodgement: The printed form is presented with
supporting documents at Immigration Headquarters (Nyayo House) or the closest

regional office.

5. Institutional review: Upon submission, the applicant undergoes administrative
verification by immigration officers. The Permit Determination Committee deals with
the review and gives the Director of Immigration the recommendation to approve or

deny the applicant. [35]

6. Determination: The Director of Immigration must act within 14 days upon

recommendation by the Committee. Approved applications can be downloaded via
eCitizen upon payment of any issuance fees. Unlike most classes of work permits issued
under the Citizenship and Immigration Act, Class M permits are currently processed

without payment of permit fees. [36]



Although Regulation 23(2) of the Kenya Citizenship and Immigration Regulations
states that work permits should be issued for a period not exceeding 5 years, the standa

practice is that they are currently issued for a maximum of 2 years. [37]

However, this process is not fully guaranteed to pass, as the Director still has the arbitrary
power to deny the application, stating the reasons in writing to the Committee. [38] This
leaves the applicant with the viable option to appeal to the Cabinet Secretary of Interior
and National Coordination to review the decision made by the Director of Immigration

Services within 90 days from the date of receipt of the application. [39]

SHORTCOMINGS IN THE CLASS M PERMIT
APPLICATION PROCESS

While the law allows refugees to apply for a Class M work permit, the process is fraught
with shortcomings. The Kenya Coalition for Refugee Economic Inclusion white paper,

highlights a consistent set of structural problems. [40]

I. Use of a Generalised application form

Form 25 is not tailored to Class M applicants. It is a general purpose form covering every
class of work permit, from investor to the refugee specific Class M category. It has fields
such as proof that a position could not be filled by a Kenyan national or evidence of
capital investment, fields that are designed with an economic migrant in mind. Refugee
applicants are routinely required to navigate questions that are irrelevant to their
circumstances, adding confusion and delay to a process that ought to be distinct and

simplified.

II. Systemic Disconnects and Impossible Requirements

Another major structural flaw is the lack of data interoperability between refugee
registration systems managed by the Department of Refugee Services and Directorate of
Immigration. [41] Specifically, there has been a challenge in integrating the second
generation refugee identity card into the Integrated Population Registration System
(IPRS), the database on which immigration and other services rely on to verify identity.
As a result, refugees are unable to obtain a passport or a Tax Compliance Certificate,
both of which are currently mandatory requirements for a Class M permit application.
[42]

Another related issue is the amount of time it takes to acquire a basic ID. According to
DRS, the expected processing time should not take more than two months once the

application is done, [43] but evidence shows otherwise with it taking years. [44]

III. Severe Delays and Hidden Costs
The application process is slow and unpredictable, with timelines ranging between 3 to
24 months. [45] During this lengthy wait, bureaucratic errors such as applications being

lost or not received are common, forcing applicants into a lot of back and forth. [46]



This creates high hidden costs, as applicants frequently lose potential revenue and mu
spend money travelling from remote refugee camps to Nairobi to supply ne
documents. Obtaining movement passes for refugees to travel from the camps tc
Nairobi may also present a challenge, as part of the work permit application process

requires applicants to appear in person for live biometric capture.

IV. The Vicious Cycle of Employment

To apply for a work permit, a refugee is required to have a formal job offer, yet
employers often demand that candidates already possess a valid work permit before
hiring them, creating a paradoxical vicious cycle. [47] Moreover, Class M permits are
strictly tied to a specific employer and role. Because the approval process takes so many
months, the job opportunity or the applicant’s employment status may change entirely

before the permit is ever issued. [48]

V. Employer Deterrents

Employers face their own set of difficulties, such as the requirement to prove that a
specific position cannot be filled by a Kenyan national or preparation of a cover letter
and list the details of all other foreign employees and salary to be paid to this foreign
employee. [49] These rules are especially difficult to interpret and substantiate in
emerging or rapidly evolving business sectors, leading many employers to simply avoid

the administrative headache of hiring a refugee altogether. [50]

VI. Lack of Transparency and Opaque Rejections

The Electronic Foreign Nationals Services platform used for applications is complex and
difficult to navigate without proper guidance. [51] Furthermore, when applications are
rejected, they are often simply dismissed as having no merit and the fact that the criteria
for the determination of the work permit committee is not transparent makes it even
worse, preventing applicants from understanding what went wrong or how to improve
future submissions. [52] The eventual renewal process is similarly unpredictable,

creating long-term uncertainty for both the employee and the employer. [53]

CONCLUSION

The Kenyan legal framework, on its face, extends refugees a workable route into the
labour market: the Refugees Act, 2021, recognises their right to work, and the Kenya
Citizenship and Immigration Act sets out a structured Class M permit process with
Committee review, a reasoned determination, and an appeal to the Cabinet Secretary
and then the High Court. Yet the shortcomings identified here show the gap lies in

administration, not law.
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	Account Creation
	Applicant registers on eCitizen and logs into eFNS (fns.immigration.go.ke) using Refugee ID / passport details.
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	Application (Form 25)
	Under 'Submit Applications' → 'Permit Issuance/Renewal', applicant completes Form 25 online with: signed cover leer (employer/self); Refugee Certificate/ID; passport photo; DRS recognition letter.
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	Physical Lodgement
	Printed form and supporting documents presented at Immigration HQ (Nyayo House) or the nearest regional office.
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	Institutional Review
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